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Abstract

This article argues that trade embargoes toward illegal settlements in occupied territories
are an obligation under general public international law, when such trade primarily benefits
the occupant. In this case, the self-executing duty of non-recognition applies. There is no
need for an explicit trade embargo imposed by the United Nations Security Council. For,
transferring parts of an occupant’s civilian population to occupied territories, and gaining
economic benefits from occupation, both violate peremptory norms of public international
law. Equally, withholding trade is also permitted under the law of the World Trade
Organization (WTO). This article shows that according to Article XXVI.5.(a) of the General
Agreement on Tariffs and Trade (GATT), the GATT does not apply to illegal settlements. A
WTO panel could reach this conclusion, either by denying jurisdiction through finding that
the occupying State has no legal standing or by scrutinizing Article XXVI.5.(a) on its merits.
However, if a panel would, erroneously, decide the GATT does apply to settlements; trade
sanctions could still be allowed in a dispute settlement. This can be done by either accepting
the relevant rules of public international law as an independent defense, or by using it in the
interpretation of public moral and security exceptions under GATT Article XX and XXI.
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Introduction to the Settlement Trade Question
A. Occupation, Settlements and International Trade
Economic factors often lie at the basis, continuation, and resolution of

international conflicts. In recent years, the link between trade and conflict
has been righteously brought to the forefront, as well being questioned
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more explicitly. Legal difficulties with regards to the applicable law in
dispute settlement, conflicting legal regimes, and substantive jurisdiction
of WTO panels, have been recognized, yet remain unresolved. In most
cases, the main legal complications are not so much related to the human
rights violation in question as they are to the position of the WTO regime
within international public law, and the lack of a fully developed doctrine
with regards to the aforementioned legal difficulties.

The following analysis focuses on international conflicts where one
State occupies part of the territory of another State or the territory of a peo-
ple, whose right to self-determination is recognized under international
law. This type of conflict is subject to the rights and obligations set out in
the international law of occupation, which in itself is largely part of inter-
national humanitarian law. Because of its importance in safeguarding the
fundamental principle of territoriality, international humanitarian law
provides a useful lens to understand how WTO law interacts with other
sub-sections of public international law. Because of the importance of the
territoriality principle to WTO law, the analysis of how a violation of inter-
national humanitarian law would be dealt with in WTO dispute settlement
will inevitably touch upon issues of legal standing, jurisdiction, applicable
law, and what exactly the differences are in understanding “international
responsibility” in a WTO context as opposed to a humanitarian law con-
text. Many of these issues are important in understanding how WTO law
can deal with other subsections of public international law.

The trade subject that will be addressed throughout this article is not the
WTO-member occupying State as such, but rather the parts of the occu-
pant’s population that have been transferred to the occupied territory,
henceforth referred to as “settlements”. This article refers to both civilian
and military settlements in occupied territories. The legal questions raised
are whether or not other WTO Member States are obliged to cease trade
with these settlements and whether trade embargoes are permitted within
the context of the WTO. This paper will deal with those questions respec-
tively. First, the study concludes that WTO Member States are obliged
under public international law to withhold from trading with settlements.
Second, it asserts that WTO Member States are permitted under the WTO
regime to impose such trade embargoes.

B. Justification of the Occupation Case Studies

The main conflict analyzed in this article is the Israeli-Palestinian conflict. In
the Arab-Israeli Six-Day War of 1967, Israel occupied Eastern-Jerusalem, the
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West Bank, and Gaza from the Palestinians. Many of the Israeli practices in
the occupied territories have been recognized as illegal under international
law. The right of self-determination for the Palestinians has been affirmed
for the occupied territories in international law. Despite the applicable inter-
national humanitarian law (infra section 1), Israel has transferred parts of its
own population and encouraged migration to permanent Israeli civilian
constructions in the occupied territories. These settlements have also been
recognized asillegal under international law. In addition to the International
Court of Justice (IC]) Advisory Opinion on The Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory (Wall Opinion)!
and ICRC reports, there have been numerous UN Security Council (UNSC)
resolutions, as well as General Assembly resolutions taken under United
Nations General Assembly Resolution 377, known as the “Uniting for Peace
resolution”.2 The wealth of material available on these settlements, which is
discussed in detail in section 1 of this paper, are the reason that this particu-
lar case will be employed most frequently throughout this paper.

Strong parallels will be drawn to the Moroccan occupation of the
Western Sahara. The Moroccan occupation of the Western Sahara involved
illegal transfer of the occupant’s population and the exploitation of natural
resources in the occupied territory. In 1975, Morocco occupied the Western
Sahara in violation of UN Security Council resolutions and against the rec-
ognition of Western Sahara’s right to self-determination by the ICJ in its
Advisory Opinion.? Since, there have been numerous attempts to settle the
conflict. Central to the conflict is the illegal economic usage of natural
resources (mainly phosphate and fish) in the Western Sahara by Morocco.*
Notwithstanding the numerous attempts to end the conflict, the Western
Saharan government has unilaterally declared in 2009 to be the sovereign
power of an offshore Exclusive Economic Zone.

1. International Legal Obligation to Withhold from Trading with
Settlements

This section will address what obligations States have with regards to
trade with settlements. It will set out the applicable law stipulating that

1 Advisory Opinion, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, ICJ, 9 July 2004.

2 GA Res. 337, 30 November 1950.

8 Advisory Opinion, Western Sahara, ICJ, 16 October 1975.

4 S. Zunes, Western Sahara: War, Nationalism, and Conflict Irresolution (2010), at xxi-xxxvii.
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annexation and the obstruction of the right to self-determination are illegal
(1A), that settlements and settlement activity are illegal (1.B), that the eco-
nomic benefits from occupation are illegal (1.C), and that trade with such
settlements that primarily benefit the occupant is illegal (1.D). This will be
followed by an analysis of the implications that these illegalities have
for third States. In particular, the duty of non-recognition (1.D) includes
the legal obligation not to trade with settlements if such trade primarily
benefits the occupying State. The first heading is of particular relevance
to address the permissibility of embargoes under the WTO regime as it
includes the law that will be used by a panel to assess and interpret certain
GATT articles, or which it is able to apply as an independent defense.

A. Illegal Annexation and Obstruction of the Right to Self-determination

Despite contestation by many occupying forces, international law is often
clear on the illegality of particular occupations. For example, Israel is occu-
pying the land of a people for which the right to self-determination has
been repeatedly recognized in international law,5 or the land of another
State.® Similarly, Morocco is occupying the Western Sahara and always
claimed it was part of its territory. However, the IC] Advisory Opinion” and
UNSC Resolution 3808 offset this claim and called on Morocco to respect
Western Sahara’s right to self-determination. The legal status or existence
of occupation is less clear in other (alleged) occupations such as the one of
South Ossetia and Abkhazia by Russia, and Abyei by Sudan. This indicates
that international legal declarations and resolutions are important to
create legal certainty regarding the illegalities of the occupation.

In spite of authoritative interpretations of international law, occupying
States may contest the status of occupied territories. Some authors have
voiced such protests with regard to the Israeli settlements.® They assert
that the inclusion of the Occupied Palestinian Territories (OPT) under the
area of Israel has become customary over the years. Two reasons have been
advanced in favor of this argument with regard to Israel’s relations with the

5 For example: Wall Opinion, supra note 1, para. 149.

6 In case of Syria and the Golan Heights, the occupation of these territories by Israel has
been declared null and void by numerous UN Security Council resolutions, for example:
SC Res. 497, 17 December 1981.

7 Western Sahara Opinion, supra note 3.

8 SC Res. 380, 6 November 1975.

9 S.Pardo and L. Zemer, ‘The Qualified Zones in Transition: Navigating the Dynamics of
the Euro-Israeli Customs Dispute’, 8 European Foreign Affairs Review 51 (2003).
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European Union (EU). First, the EU has never officially protested this posi-
tion by Israel. Second, the EU-Israel trade agreement applies between the
EU and “the territory of the State of Israel”. Subsequently, it is argued that
the territory of the State of Israel is the one over which it holds interna-
tional responsibility, as is mentioned in the GATT (see infra section 2).10
Both of these arguments are, however, severely flawed. Regarding the
first argument, not protesting against a position does not necessarily imply
the creation of a custom.! Therefore, explicit legal protest by the EU is not
necessary as the UN Security Council and IC] have clarified that annexation
and settlements are illegal, as is the Israeli obstruction to the execution of
the Palestinian right to self-determination. This shows again the severe
importance authoritative interpretations of international law carry in
occupation-related conflicts. Moreover, the EU itself has said in numerous
public statements it regards the Israeli settlements as illegal.'> With regards
to the second argument, the EU has now stated that its preferential trade
agreements do not apply to settlements in the occupied territories.!3
Regardless, it should be noted that even if the trade agreements explicitly
included trade from settlements, this would not alter their position under
international law. The fact that an agreement that is — or is in part — illegal
under international law, but is not subsequently challenged, does not
transform it into a valid agreement; neither does it affect the illegality of its
consequences.

B. Illegal Transfer of Civilians to Permanent Settlements in Occupied
Territories

International law is clear on the illegality of settlements. In the case
of Israeli settlements, multiple UN Security Council Resolutions,* the

10 Jbid.

11 For the strong requirements for the creation of custom, see: A. Cassese, International
Law (2005), at 153-169.

12 EU High Representative for Foreign Affairs and Security Policy Ashton noted on sev-
eral occasions that “The EU position on settlements is clear: they are illegal under interna-
tional law and an obstacle to peace.” For example: EUbusiness, ‘EU re-affirms opposition to
Israel settlements’, EUbusiness, 9 December 2010, http://www.eubusiness.com/news-eu/
israel-palestinians.7j1/ (last accessed 31 June 2012).

18 Official Journal of the European Union, Notice to importers - Imports from Israel into the
Community, 2005/C 20/02, 25 January 2005.

14 Among others: SC Res. 271, 15 September 1969; SC Res. 446, 22 March 1979; SC Res. 465,
o1 March 1980; SC Res. 469, 20 May 1980; SC Res. 471, 05 June 1980; SC Res 476, 30 June 1980;
SC Res. 478, 20 August 1980; SC Res. 484, 19 December 1980; SC Res. 592, 08 December 1986;
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International Committee of the Red Cross (ICRC),!”> and the Advisory
Opinion by the ICJ confirm the applicability of the Fourth Geneva Con-
vention to the occupied territories, including East-Jerusalem.'6 The Fourth
Geneva Convention codifies that no occupying power is allowed to transfer
parts of its own civilian population into the occupied territories.'” In
cases of clear violations of this prohibition, the fact that settlements exist
de facto and are under the control of the occupying State is an issue of non-
compliance and enforcement. It does not, however, alter the illegality of
such settlements.

C. Illegal Economic Activity of Settlements

Under international occupation law, the exploitation of the economy of
the occupied territory is prohibited,'® as is the exploitation of property to
benefit the occupying State’s economy.!® The 1907 Hague Regulations, in
Article 55, stipulate:

The occupying State shall be regarded only as administrator and usufructuary
of public buildings, real estate, forests, and agricultural estate situation in the
occupied territory. It must safeguard the capital of these properties, and
administer them in accordance with the rules of usufruct.2?

Thus, according to Article 55 the occupant does not acquire property over
the mentioned immovable public properties. It can, however, make use of
them on the condition that their capital value is safeguarded. In terms
of private property, the Hague Regulations set forward that it cannot be

SC Res. 605, 22 December 1987; SC Res. 607, 08 January 1988; SC Res. 636 of 06 July 1989,
SC Res. 641, 30 August 1989; SC Res. 672, 12 October 1990; SC Res. 681, 20 December 1990;
SCRes. 694, 24 May 1991; SC Res. 726, 06 January 1992; SC Res. 799, 18 December 1992; SC Res.
904, 18 March 1994; SC Res. 1322, 07 October 2000; SC Res. 1435, 24 September 2002.

15 Conference of the High Contracting Parties to the Fourth Geneva Convention: state-
ment by the International Committee of the Red Cross, o5 December 2001.

16 Wall Opinion, supra note 1, para 101.

17 1949 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of
War (1949), 75 UNTS 287, Art. 49(5): The Occupying Power shall not deport or transfer parts
of its own civilian population into the territory it occupies.

18 Y. Arai-Takahashi, The Law of Occupation (2009), at 169.

19°S. Koury, ‘The European Community and Member States’ duty of non-recognition
under the EC-Morocco association agreement: state responsibility and customary interna-
tional law’, in Karin Arts and Pedro Pinto Leite (eds.), International Law and the Question of
Western Sahara, 165 (2007).

20 1907 Hague Convention (IV) Respecting the Laws and Customs of War on Land and Its
Annex: Regulations Concerning the Laws and Customs of War on Land (The Hague
Regulation).
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confiscated,?! and states that pillage is formally forbidden.?? Further, the
Regulations set out that movable property can only be confiscated when
used for military operations.?3

The international law of occupation has evolved since 1907. In particular
the Fourth Geneva Convention further developed limitations on the use of
movable and immovable resources by the occupying force. It first does so
by the aforementioned prohibition of transferring parts of its own civilian
population to the occupied territory.2* This provision is widely regarded as
confirming the prohibition on the occupant to use public or private prop-
erty of the occupied territory to generate economic benefits for itself.2
A strong prohibition on transferring civilians logically implies an ipso facto
equally strong prohibition of the economic activity such transferred civil-
ians would undertake for the benefit of the occupying State.

Article 46(2) of the Fourth Geneva Convention is authoritatively consid-
ered to confirm the Hague Regulation’s principle that movable and immov-
able goods cannot be used for other purposes than military or security
needs.26 The Article provides that “restrictive measures affecting their
property shall be cancelled, in accordance with the law of the Detaining
Power, as soon as possible after the close of hostilities”.2” Thus, established
treaty law puts strict limitations on the interference of the occupant in the
economy of the occupied territory, and on the use of public and private
properties. Either the use must be justified because of military needs, or for
the benefit of the local occupied population.

In the case of Israel, the Israeli Supreme Court has also confirmed that
occupation cannot be used for the economic, national, or social interests of
the occupying State. In the older Beth El case, the Israeli Supreme Court
ruled that civilian settlements were acceptable if they were temporary in
nature (a requirement following Article 43 of the 1907 Hague Convention?8)

21 Jbid., Art. 46.

22 Jbid., Art. 47.

23 Jbid., Art. 53.

24 GC (IV), supra note 17, Art. 49.

25 Permanent Observer Mission of Palestine to the United Nations, Israel’s belligerent
occupation of the Palestinian Territory, including Jerusalem and International Humanitarian
Law, paper presented to the Conference of the High Contracting Parties to the Fourth
Geneva Convention on Measures to Enforce the Convention in the Occupied Palestiniatian
Territory, including Jerusalem, 15th July 1999.

26 Jbid.

27 GC (IV), supra note 17, Art. 46(2).

28 Hague Regulation, supra note 20, Art. 43: The authority of the legitimate power having
in fact passed into the hands of the occupant, the latter shall take all the measures in his
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and if they served the military and security needs of the Israeli State.2?
In the Elon Moreh and Cooperative Society case, the Israeli Supreme Court
again discussed the meaning of the phrase “needs of the army of occupa-
tion” in order to rule on the legality of civilian settlements. The Court held
that security needs of the army in occupation could never include national,
economic or social interests.3? In principle, settlements should thus not
engage in any economic activity that benefits the occupant.

It may be argued that through labor opportunities, settlement econom-
ics benefit the occupied population. When talking about settlement eco-
nomics, it might be true in the short-term that some occupied civilians
may benefit; a person employed in the Western Sahara will live wealthier
and more securely than when unemployed. However, this argument is
irrelevant, as there is no such reality of legal settlement economics for the
benefit of the occupying State. If some type of specific economic activity of
the occupant (including trade with international members) is specifically
targeted to primarily benefit the occupied population, then there is no
mention of illegal activity. With regard to non-recognition (vide infra), the
ICJ in the Namibia case confirmed that this principle “should not result in
depriving the people of Namibia of any advantages derived from interna-
tional co-operation”.3! It suffices to say that this type of economic activity
that primarily benefits the occupied population, rather than the occupant,
does not belong in the subject matter of this legal opinion.

One could attempt to construct an alternative argument; namely, that
the settlements are “legal” settlements for the purpose of serving the
“needs of the occupying army” that actually grant benefits to the Palestinian

power to restore, and ensure, as far as possible, public order and safety, while respecting,
unless absolutely prevented, the laws in force in the country.

29 Judgement, Ayoub [or Sulayman Tawfiq Ayyub)] et al. v Minister of Defense et al. (“Beth E(
Case”), HC 606/78 and HC 610/78, 33(2), Israeli Supreme Court. 1978. English summary in:
Y. Dinstein (ed.), Israel Yearbook on Human Rights (1979), at 337. Analysed in: Arai-Takahashi,
supra note 18, at 105.

30 Judgement, Mustafe Dweikat et al,, v the Government of Israel et al. (“the Elon Moreh
Case”), H.C. 390/7934(1), 34(1), Israeli Supreme Court, 22 October 1979. English summary in:
Y. Dinstein (ed.), Israel Yearbook on Human Rights (1979), at 345. Judgement, A Cooperative
Society Lawfully Registered in the Judea and Samaria Region v. Commander of the IDF Forces
in the Judea and Samaria Region et al. (“A teachers’ Housing Cooperative Societyv. The Military
Commander of the Judea and Samaria Region”), H.C. 393/82, 37(4), Israeli Supreme Court,
1984. English summary in: Y. Dinstein (ed.), Israel Yearbook on Human Rights (1984), at 306.
Both cases analysed in: Arai-Takahashi, supra note 18, at 105, 224.

81 Advisory Opinion, Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276, ICJ,
21 June 1971, para. 125.
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population by employing them during the occupation. Such an argument
would contend that this employment is not to be defined as part of the
economy, but rather as part of the military needs of the occupying
force. But this line of reasoning cannot be maintained under international
law. The Fourth Geneva Convention prohibits the requisition of labor
that leads to a mobilization of workers in an organization of a military or
semi-military character.32

D. Implicit Call to Cease Trade with Settlements: UNSC Resolution 465

In the case of the Israeli occupation, UNSC Resolution 465 specifically “calls
upon all States not to provide Israel with any assistance to be used specifi-
cally in connection [sic] with settlements in the occupied territories”.33
This resolution does not explicitly call for a trade embargo on settlements.
However, considering that the passing of such a resolution seems impossi-
ble in light of the use of its veto power by the United States, the question
one must ask is whether allowing trade with settlements is a form of assis-
tance to the State of Israel in connection with the settlements.

If an occupying State were to initiate a dispute settlement procedure
against a trade ban toward products from the settlements, the link between
the occupant and the settlements would be made explicit before a WTO
panel. Therefore, this would answer the question whether trade with settle-
ments can be seen as a form of assistance to the occupant. It is uncontested
that the objectives of liberalizing trade are to allow States of “raising stan-
dards of living, ensuring full employment and a large and steadily growing
volume of real income and effective demand, and expanding the produc-
tion of and trade in goods and services.”3* Trade and economic develop-
ment of settlements that would follow from rights and benefits granted to
the occupying State through the WTO agreements would mean assistance
to the occupying State that is being used specifically in connection with the
settlements. Not only can UNSC Resolution 465 be seen as lex specialis, it
serves as an independent defense if a WTO panel were to accept jurisdic-
tion. Equally, Resolution 465 is applicable law that a panel should consider
when making a primary assessment of the applicability of the GATT to
settlements in occupied territories (vide infra).

82 GC (IV), supra note 17. Art. 51(4): “In no case shall requisition of labour lead to a mobi-
lization of workers in an organization of a military or semi-military character.”

33 SC Res. 465, 1 March 1980.

34 1994 Marrakesh Agreement Establishing the World Trade Organization, No. 31874,
Preamble.
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An important qualification to the role of UNSC resolutions is their legal
status in international law. Resolutions taken under Chapter VII are by
definition legally binding. Generally, UNSC resolutions referring to Article
25 of the UN Charter are also binding.3> A full discussion of Article 25 is
beyond the scope of this paper and will therefore not be further discussed
here. However, not all resolutions refer to Chapter VII or Article 25, often as
a result of political considerations. The absence of such reference does not
automatically imply that they are not binding on the UN Member States.
To interpret a resolution, it is necessary to know the rules of interpretation
first. In the case of UNSC resolutions, such rules have not been codified or
authoritatively stated by the Council itself or a judicial authority such as
the ICJ.35 In the 1971 Namibia Advisory Opinion, the IC] provided the only
suggestion on the correct interpretation of UNSC resolutions:

The language of a resolution of the Security Council should be carefully
analysed before a conclusion can be made as to its binding effect. In view of
the nature of the powers under Article 25, the question whether they have
been in fact exercised is to be determined in each case, having regard to the
terms of the resolution to be interpreted, the discussions leading to it, the
Charter provisions invoked and, in general, all circumstances that might assist
in determining the legal consequences of the resolutions of the Security
Council.37

Until a more authoritative understanding of the rules of interpretation
of UNSC resolutions develops, combining the Namibia elements with
elements of treaty interpretation codified in Articles 31 to 33 of the Vienna
Convention on the Law of Treaties is the best available method for
interpreting UNSC resolutions.® Argumentation in favor of finding
UNSC Resolution 465 binding would likely focus on different elements
of that resolution. Of particular relevance is that the resolution states to
accept “the conclusions and recommendations contained in the above-
mentioned report of the Commission.” In its recommendations, this report
of the Security Council Commission writes about the “magnitude of the

35 1945 Charter of the United Nations, Article 25: “The Members of the United Nations
agree to accept and carry out the decisions of the Security Council in accordance with the
present Charter.”

36 M. Wood, ‘The Interpretation of Security Council Resolution’, in J. Frowein and
R. Wolfrum (eds.) Max Planck Yearbook of United Nations Law 73 (1998), at 74.

37 South West Africa, supra note 31, para 114.

38 This method builds on the excellent work of Wood (1998) who first offered a system-
atic analysis of UNSC Resolution interpretation. For an overview of case law and support for
these elements, see: Wood, supra note 36.
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problem of settlements” as having an impact on “international peace and
security”.39

Further, the context of UNSC Resolution 465 shows Israel had been
strongly urged on multiple occasions (and in multiple resolutions) to
cease settlement activity. In addition, the political context is one in which
the United States felt restricted from using more explicit wording. The
language of the resolution is also important. It calls upon all States not
to provide Israel with any assistance to be used with regards to settlements
(emphasis added).#? The word “any” signifies the exclusion of the type of
assistance that could otherwise have been deemed acceptable. The Resolu-
tion also uses the term “determines” when it states that settlement prac-
tices violate the Fourth Geneva Convention, right before calling upon
States to not support settlements. In this regard, the Resolution “affirms
once more” the applicability of the Fourth Geneva Convention, which, as
mentioned before, affirms that the occupant cannot gain economic bene-
fits from its occupation. It also “takes into account the need to consider
measures for the impartial protection of private and public land and prop-
erty, and water resources” (emphasis added). These notions are related
to the use of occupied land and resources for economic benefits. Finally,
considering the objectives of free trade, interpreting “any assistance”
as including trade with settlements that benefits the occupying State can
be considered as interpreting the resolution in good faith.

In spite of these arguments in favor of interpreting the Resolution as
binding and its words as implying the generation of economic benefits,
UNSC resolutions and their interpretation remain a legally and politically
sensitive matter. Therefore, it may be more opportune to identify the obli-
gations following the breach of the provisions related to the gain of eco-
nomic benefits in the core international humanitarian treaties. This issue is
discussed in the following section.

E. Obligation of Ceasing Trade with Settlements: Duty of Non-recognition

A key question, subsequent to the establishment of a breach of core
humanitarian obligations, is what legal consequences this entails for third
States. To date, no court has made any judgment on trading with illegal
settlements in occupied territories and, even more generally, on the exact

39 Report of the Security Council Commission established under Resolution 446,
4 December 1979, at para. 57.
40 UNSC Res. 465, 1 March 1980, para 7.
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status of specific humanitarian obligations in international law relevant
to the settlements. The status of these obligations may, however, be impor-
tant in discussing the third party obligations arising out of a breach of
core humanitarian norms. The next section will assess whether the human-
itarian norms breached can be regarded as jus cogens, whether they have
erga omnes status, and whether (and when) the duty of non-recognition
applies and what this duty implies.

1. Core Humanitarian Obligations as Jus Cogens
The IC] has not explicitly confirmed the jus cogens status of relevant
core humanitarian obligations, such as the prohibition of transferring the
civilian population into occupied territories or gaining economic benefits
from occupation. In Legality of the Threat or Use of Nuclear Weapons,
the Court argued that it was unnecessary to decide on the status of the
core humanitarian norms at hand.*! The Court did, however, state that
the fundamental rules of humanitarian law were “to be observed by all
States whether or not they have ratified the conventions that contain
them, because they constitute intransgressible principles of international
customary law”,*2 and that they are “fundamental to the respect of human-
ity” and “elementary considerations of humanity”.#3

This concept of “intransgressible principles of international customary
law” had not been used before. Chetail argues that the Court either sug-
gested that fundamental humanitarian principles were jus cogens in statu
nascendi, or that it implicitly recognized that they were jus cogens, but did
not explicitly state this, as the IC] was not required to do so within the
questions referred in this instance.** Chetail convincingly refers to the
Separate Opinion of President Bedjaoui, stating that the majority of norms
have to be considered as jus cogens.*> He also notes the Dissenting Opinion
of Judge Weeramantry, which notes the humanitarian laws of war have
acquired jus cogens status.*¢ In addition, Chetail recalls the opinion of

41 Advisory Opinion, Legality of the Threat or Use of Nuclear Weapons, ICJ, 8 July 1996, at
para. 83.

42 Ibid., para. 79.

43 Merits, United Kingdom of Great Britain and Northern Ireland v. People’s Republic of
Albania (Corfu Channel Case), ICJ, g April 1949, at 22.

44 V., Chetail, ‘The Contribution of the International Court of Justice to International
Humanitarian Law’, in Bernard et al (eds.), IRRC 235 (2003), at 251.

45 Declaration of President Bedjaoui, Legality of the Threat or Use of Nuclear Weapons,
ICJ, 8 July 1996, at para. 21.

46 Dissenting Opinion of Judge Weeramantry, Legality of the Threat or Use of Nuclear
Weapons, ICJ, 8 July 1996, at para 10.
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Judge Koroma, who points to the International Law Commission’s (ILC)
1980 observation that some rules of humanitarian law impose obligations
of the jus cogens kind.#”

In its Wall Opinion,*8 the IC] does not mention jus cogens when assess-
ing the right to self-determination. Nevertheless, the ILC has officially rec-
ognized the right to self-determination as jus cogens ever since the drafting
of Article 53 of the Law of Treaties.*® This could point toward Chetail’s sec-
ondary understanding that it has been unnecessary for the Court to deter-
mine the exact status of core humanitarian norms in its rulings so far. In the
Wall Opinion, the IC] merely repeats its previous statements, adding that
the rules included in both conventions “incorporate obligations which are
essentially of an erga omnes character”.>° The meaning of attaching erga
omnes status to core humanitarian rules and principles is described below.

The concepts used by the IC] when describing the importance of core
humanitarian norms tend to correlate with the wording of the provision
dealing with jus cogens in the 1969 Vienna Convention on the Law of
Treaties:

A peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a norm
from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character.5!

In particular the collective concept of “intransgressible principles of
international customary law that are fundamental to the respect of human-
ity” can be, in good faith, interpreted as referring to the existence of jus
cogens norms.

In addition to some of the judges and the ILC, respected legal scholars
also view the core humanitarian norms embedded in the aforemen-
tioned treaties — the 1907 Hague Convention and the 1949 Fourth Geneva
Convention — as belonging to the set of peremptory norms of international
law.52 It is the view of the author that, despite an explicit ruling by the
ICJ, core humanitarian obligations such as the prohibition of transferring

47 Dissenting Opinion of Judge Koroma, Legality of the Threat or Use of Nuclear Weapons,
ICJ, 8 July 1996, at 574.

48 Wall Opinion, supra note 1.

49 International Law Commission, Yearbook of the International Law Commission
1966 - Volume II (1966), at 248.

50" Wall Opinion, supra note 1, at para. 157.

51 1969 Vienna Convention on the Law of Treaties, Art. 53.

52 Cassese, supra note 11, at 203.
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civilians into occupied territories and gaining economic benefits from
occupation, are part of that core and, accordingly, have jus cogens status.

As a result, all States have the duty of non-recognition of a situation
created by a serious breach of such obligation arising under a peremptory
norm. This rule is laid down in the ILC Articles on the Responsibility of
States for Internationally Wrongful Acts, Article 41(2): “No State shall recog-
nize as lawful a situation created by a serious breach within the meaning of
article 40, nor render aid or assistance in maintaining that situation.”>3
In its Wall Opinion, the ICJ recognized the applicability of the duty of non-
recognition to the breach of certain fundamental rules related to the right
of self-determination. In addition to recognizing the illegal situation result-
ing from the construction of the wall, States “are also under an obligation
not to render aid or assistance in maintaining the situation created by such
construction.”>*

Commentaries at the time of drafting Article 41(2) explicitly state that
the duty of non-recognition does not only include abstention from formal
acts of recognition, but also “prohibits acts which would imply recogni-
tion”. Trading with settlements that primarily benefit the occupant can be
considered an act that implies recognition.

The ILC recognizes that in some respects the duty of non-assistance “may
be seen as a logical extension of the duty of non-recognition”. It continues,
however, that the obligation has a separate scope of application to actions
that would not imply recognition. It refers, for example, to Security Council
Resolutions to end Apartheid in South Africa.5> While it may thus be plau-
sible to argue that an obligation to abstain from trading with settlements
that would benefit the Occupying Power could be seen as part of the duty of
non-assistance, this paper, however, mainly deals with non-recognition.

2. Core Humanitarian Obligations as Obligations Erga Omnes

The concepts jus cogens and erga omnes are related, but different. As Judge
Nieto-Navia of the Appeals Chamber for the International Criminal
Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR) sets out:
“Although all jus cogens norms are enforceable erga omnes, not all erga
omnes obligations are jus cogens.”>¢ Apart from that general rule, there is a

53 2001 Articles on the Responsibility of States for Internationally Wrongful Acts, UN
Doc. A/56/10, Art. 41.

54 Wall Opinion, supra note 1, para. 159.

55 Jbid., paras. 13-116.

56 R. Nieto Navia, International Peremptory Norms (jus cogens) and International
Humanitarian Law (2003), at 14.
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lack of clarity on the exact meaning of erga omnes obligations. As men-
tioned, in its Wall Opinion, the ICJ did not explicitly conclude on a viola-
tion of jus cogens, but rather confirmed that core rules of international
humanitarian law “incorporate obligations which are essentially of an erga
omnes character”.5” As to the consequence of a breach of these norms, the
IC] stated:

Given the character and the importance of the rights and obligations involved,
the Court is of the view that all States are under an obligation not to recognize
the illegal situation resulting from the construction of the w